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IN THE

Circuit Court of appeals

For the Ninth Circuit.

JOSEPH FORDERER,
Appellant,

VS.

WALTER SCHMIDT and

CHARLES PHILLIPS,

Appellees.

No.

1245.

PETITION OF WALTER SCHMIDT AND
CHARLES PHILLIPS, APPELLEES,

FOR A REHEARING.

The appellees Walter Schmidt and Charles Phillips

respectfully petition that a rehearing be granted in this

action on the following grounds:

I.

The decision of the Court in this action, in the opin-

ion of your petitioners, is inconsistent with the views



of this Court as expressed in the action of Carlson et

al. vs. Sullivan et aL, decided at this term of this Court,

it being No. 1246, of this Court, and decided on the

day of June, 1906. And the Carlson-Sullivan

case is in line with the correct and well established

rule of law.

In the Carlson-Sullivan case the Court says:

"We are of the opinion that a common posses-

sion is always implied from a common title, until

the contrary is shown, but in cases where an ouster

is made by one tenant in common with his co-

tenant, there is no longer a common possession, and

the remedy is, not by petition for partition, but by

ejectment to recover possession of the individual

moiety."

The case at bar, like the Carlson-Sullivan case, is

brought under Sec. 397, Ch. 43, Code Civ. Proc. of

Alaska:

"When several persons hold, and are in posses-

sion of real property, as tenants in common, in

which one, or more of them, have an estate of in-

heritance, * * * any one or more of them may
maintain an action of an equitable nature for the

partition of such real property according to the re-

spective rights of the persons interested therein,

From the excerpt quoted above we see that the Carl-

son-Sullivan case was decided on the point of OUSTER.

From the construction put on this statute by this case.



we submit that the plaintiff must allege and prove that

he is in the actual possession of the land that he is

desirous to partition.

The actual possession is an issuable fact. And actual

possession must appear in the allegata as well as the

probata.

In the case at bar, if the allegations of the plaintiff's

complaint "that the plaintiff and defendants own and

possess as tenants in common" the realty mentioned

in the complaint (see paragraph i of complaint,

Trans., page i), are to be construed into a joint pos-

session of plaintiff and defendants, this is expressly

denied in the answer of the defendants, as the answer

of defendants "deny each and every allegation con-

tained in said complaint" (see answer, Trans,, page 8).

By this we see that the possession of plaintiff is

directly put in issue.

And then, too, irrespective of the issues raised by

the answer of the defendants, the plaintiff must, under

the terms of the statute, prove the allegations of his

complaint before he can obtain judgment ordering the

sale of land—and in this case the plaintiff is asking

the sale of land. See Sec. 403, Ch. 43, Code Civ. Proc.

of Alaska, which reads as follows:

"The right of the several parties, plaintiffs as

well as defendants, may be put in issue, tried and
determined in such action, and where a defendant

fails to answer, or where a sale of the property is

necessary, the title shall be ascertained by proof to



the satisfaction of the Court before judgment for

partition or sale is given."

This statute, we submit, raises the issue of title and

possession and it makes it incumbent upon the plaintiff

to make out his case by proof of title and possession.

At the trial the plaintiff admitted that the defendants

had ousted him; and this admission is couched in the

following language:

"Mr. Fink (attorney for defendants) to Mr.

Lomen (attorney for plaintiff)—You will admit

that the defendants are in the actual adverse pos-

session of the premises?

"Mr. Lomen—No, I will admit that they are in

the actual possession, but without right, except as

tenants in common of plaintiff, and they refuse to

let plaintiff go on said premises." (See Bill of Ex-

ceptions, Trans., page 23.)

And in addition to this, at the trial of this action in

the Court below, the trial Judge seems to have taken

the same view of the law and the facts that we now

do, for in his judgment we find the following lan-

guage :

"And it appearing from the complaint, answer

and affidavits on file in the above entitled suit and

the oral admissions of Mr. G. J. Lomen, the attor-

ney for the plaintiff, that the defendant is in the

actual possession of the premises described in the

complaint denying the title of the plaintiff thereto



or any part thereof, and refusing to permit the

plaintiff to come thereon."

The prominence given to the above quoted statement

of counsel for plaintiff upon the question of possession

and the prominence given to the question of possession

in the judgment of the trial Judge in the lower Court

indicates most strongly that it was on this point that

the judgment of dismissal was entered in the lower

Court.

The learned Judge whose opinion is the decision of

the Court in this action at bar seems to have based his

opinion upon the allegations of the complaint, answer

and reply, and not to have taken in consideration the

question of possession, or rather the want of possession

on the part of the plaintiff at the time of the com-

mencement of this action. Evidently the statement of

counsel of the plaintiff who tried this action in the

lower Court, as the same is set out above, and the judg-

ment of the Judge of the lower Court who tried the

action there, as set out above, were not called to the

attention of the Court.

And, in our opinion, had the attention of the Court

been called to the record upon the question of adverse

possession and ouster, the' decision of the Court would

have been with the appellees.

And for this reason the appellees ask that a rehear-

ing of this action be granted them.



Wherefore, the appellees respectfully pray that a re-

hearing in this action be granted them.

Gordon Hall and

Edward J. Hill,

Attorneys for Appellee Petitioners.

I hereby certify that in my judgment the foregoing

petition is well founded and that it is not interposed

for delay.

Edward J. Hill,

Attorney for Petitioners.


